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Abstract: The concentration of farmland has potentially a negative impact on planning for local rural
development as it impedes access to land for other rural initiatives. Land policies in
the European Union aiming to reserve lands for local communities are constrained by
principles of the EU single market, such as the free movement of capital and the freedom of
establishment. Especially in several Central and Eastern European member states,
the European Commission has critically reviewed policies to shield lands from the single
market. This paper reviews and analysis this issue in relation to the planning for rural
communities.

Keywords: access to land; rural development; European Union; land grabbing; land market; common
agricultural policy; land policy

Samenvatting: De concentratie van landbouwgrond heeft een negatieve invloed op de planning voor het
landelijk gebied, omdat het de toegang tot grond voor een scala van andere
plattelandsinitiatieven belemmert. De beginselen van de Europese interne markt, zoals het
vrije verkeer van kapitaal en de vrijheid van vestiging, belemmeren beleid om grond te
reserveren voor lokale gemeenschappen. Vooral in de Centraal- en Oost-Europese lidstaten
heeft de Europese Commissie het beleid om land af te schermen van de interne markt
ingeperkt. Dit artikel bespreekt en analyseert dit probleem in relatie tot de planning voor
plattelandsgemeenschappen.

Trefwoorden: toegang tot grond; plattelandsontwikkeling; Europese Unie; landjepik; grondmarkt;
gemeenschappelijk landbouwbeleid; grondbeleid

Highlights
e Farmland holdings are more unequal in CEE than in the rest of the EU
e Domestic actors play a large role in the concentration of farmland
e The CAP’s incentives to hold land affect access to land negatively

e Only sound rural policies allow exceptions to single EU market principles

1. Introduction

Land is an important asset to rural communities. Traditionally, agriculture has been the backbone of rural
life and land plays an essential role in this. Over the last decades, a process of agricultural modernisation
has resulted in concentration of agricultural land in less, larger farms, which are more and more integrated
in specialised economic networks (de Roest et al., 2018). This process of enlargement and involvement in
international supply chains, has come at the expense of an alienation between farming and local
communities. These large specialised farms do not have the ‘territorial fitting’ (Tisenkopfs et al., 2020) of
smaller farms. Moreover, as farmland is controlled by a smaller share of the community, less people in
the community have a say on what happens with the land. This situation fits to a long, and ongoing, history
of a separation of landownership and land use. Alternatively, the dispersion of powers in land, from
central control to local tenure rights, has been going hand in hand with economic development (Powelson,
1987; 1988). Rural communities face two issues in this respect. Firstly, the relative to urbanised areas,
slow development, or even decline of rural areas (Li et al., 2016). Secondly, the issue of land
concentration, resulting in that land is more and more owned by a few, in many cases even absent,
owners. This issue is, for example, discussed in the European Parliament (EP, 2017), which is concerned
because 52.2% of EU agricultural land is controlled by only 3.1% of the farms. Moreover, the 76.2%
smallest farms cultivate only 11.2% of the EU land in 2013. Only few farmersin Europe are below 35 years
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of age and most farmers are above 55 years of age. Access to land is an issue that is raised by many parties
(Ingram and Kirwan, 2011). For young farmers, access to land is one of the main issues (Monllor i Rico and
Fuller, 2016; Gonzalez et al., 2021) standing in the way to their involvement in agriculture (Zondag et al.,
2015). This relates both to inheritance of family farms (Leonard et al., 2017) and to the access of rural
newcomers (Monllor i Rico and Fuller, 2016; Grubbstréom and Joosse, 2021). Moreover, this issue may
contribute to a detachment between rural communities and local rural land. This engagement of the ‘non-
owning majority in rural communities’ (@ian and Skogen, 2016, 106) with land and property rights may
involve also wider rural activities as hunting and angling in which local communities may have access to
land without ownership and which may be harmed by selling rights to wealthy outsiders, e.g., for moose
hunting in Norway (@ian and Skogen, 2016), or by the conversion of sheep farms into ‘sporting estates’
(Glass et al., 2019, 8) to hunt deer and grouse in Scotland.

This separation between the control of land and rural communities may impact the potential for
community-led development of rural areas, which is currently promoted by EU polices (EP and CEU,
2021a; Furmankiewicz et al., 2021). Policies and regulations that aim to reserve land for local communities
may, however, face European rules on the single market that protect, i.e., the freedom of establishment
and the freedom of capital. These principles have been resulting in issues for planning policies before,
such as, for retail planning (Korthals Altes, 2016) and an anti-gentrification regulation (Korthals Altes,
2015).

The paper provides an analysis of an interpretative communication of the European Commission on
the issue on policies that restrict the acquisition of farmland. In the following section, the idea of access
to land versus land grabbing in the EU is presented and placed within the theoretical principles of the law
on diminishing returns and transaction costs, this is followed by a section on debate in the EU and
the interpretative communication by the commission. In conclusion, this paper discusses this in relation
to the impact this may have on local rural development policies.

2. Access to land versus land grabbing in the EU

The issues of access to land and land grabbing have been discussed widely in academic literature
(De Schutter, 2011; Borras Jr et al., 2012; Wolford et al., 2013; Sandig, 2021) and are worldwide on
the agenda of NGOs, as FIAN International (Sudrez, 2015), working on the realization of the right to
adequate food and nutrition. Providing access to land is part of the ‘Voluntary Guidelines on
the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food
Security’ developed by FAO (2016), and land grabbing is also on the agenda of the UN Human Rights
Council in its work on establishing a UN declaration on peasant’s rights (UNHRC, 2018).

The tension between land grabbing and access to land is, however, not only of relevance to the Global
South, where, e.g., many EU-based organisations acquire large land portfolios to the detriment of local
access to land (Borras et al., 2016), but also in the EU itself, ‘land grabbing’ (Szocs et al., 2015) is a large
issue, which contributes to a separation between rural communities and local land. Szocs et al. (2015)
referred to the situation in Romania where many external parties got hold of fertile black soil. This is
an ongoing process, which can be exemplified by actors advertising investments in Romanian land (Frisian
Investors, 2018) and publications directed to professionals in agriculture (Engwerda, 2017; van der
Woude, 2017) and the organisation of business trips on the opportunities for agricultural entrepreneurs
in Romania (Boekhorst, 2018; LTO Noord, 2018). In the proceedings of a business trip, observations are
shared, for example, that Romania as a dual land market of many very small farms and a few very large
one that predominantly lease their land.

‘The average Romanian farmer appears to be motivated to increase income on short-term with as low
input as possible. Long-term soil improvements are less on the agenda, partly because a lot of the soil is
not owned. The average Romanian would be tending to acquire extra land to increase income, instead of
investments to increase the income of current hectares.’ (Boekhorst, 2018)

These observations are relevant as land is for these rural entrepreneurs not only considered to be an area
for agricultural production, but also as a destination for the manure surplus of intensive cattle farming.
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Here, two economic insights, the law on diminishing returns and the relevance of transaction costs, play
arole.

The classical economic law on diminishing returns is based on productivity and fertility of land. Principles
of this law can be found in works by Ricardo (1817), Malthus (1836, 1 ed 1820) and Marshall (1920, 1%
ed 1890). This law refers to the fact that ‘the farmer finds that at last a stage is reached at which more
intensive cultivation will not pay its expenses, and it is better to pay more rent for extra land, than to face
the diminution in return, which he would get by applying more capital and labour to his old land’
(Marshall, 1920, 1°* ed 1890, Book IV Ch3 §7). The question when diminished returns will result in
acquiring extra land is very context dependent. Moreover, the question whether a plot of land is more
fertile than another plot of land depends also on the context.

‘We cannot then call one piece of land more fertile than another until we know something about the skill
and enterprise of its cultivators, and the amount of capital and labour at their disposal; and till we know
whether the demand for produce is such as to make intensive cultivation profitable with the resources at
their disposal. If it is, those lands will be the most fertile which give the highest average returns to a large
expenditure of capital and labour; but if not, those will be the most fertile, which give the best returns to
the first few doses. The term fertility has no meaning except with reference to the special circumstances
of a particular time and place.” (Marshall, 1920, 1°* ed 1890, Book IV Ch3 §3)

In the context of the European Union, the Common Agricultural Policy (CAP) and its decoupled payments
play a role in this. Decoupled payments are payments that farmers receive per hectare of farmland they
keep. It is decoupled from agricultural production. In most EU member states, the Netherlands and
Denmark —are the most notable exceptions, the decoupled payments per hectare are higher than the rent
(EC, 2018; FADN, 2022) (Figure 1), which has by this way a large impact on decisions to acquire extra land
(Marks-Bielska, 2013; Sikorska, 2014; Ciaian et al., 2018; Grubbstrom and Eriksson, 2018), as this includes
the opportunity to ‘harvest’ extra EU payments, rather than to invest in higher returns on already held
lands (Alexandri and Luca, 2019). Extra lands are so more ‘fertile’ in producing extra EU payments, than
investing in existing lands.
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Fig 1. Rent and decoupled payments and other direct payments in 2019 according to the Farm Accountancy Data Network. Source:
author based on FADN, 2022
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A second insight relates to transaction costs, which theory is not developed based on agricultural
production, but on the make-or-buy question of industrial production (Coase, 1937) and questions
relating to environmental harm (Coase, 1960). Differences in consolidation of farms clearly point to
differences in transaction costs as it is about the classical question ‘to discover why a firm emerges at all’
(Coase, 1937, 390), which is so, because transaction costs can exceed organizational costs. These
transaction costs play a role in land markets. In the Romanian context, for example, ownership rights are
not in all cases recorded adequately in the cadastral system as the transaction costs to do so are quite
substantial based on the post-socialist land allocation procedures and the division of rights over several
family members that must all confirm to registration. This contributes to a preference for leases as full-
ownership is much more costly and the balance of extra land versus extra costs in current land. The result
is that in many areas in Central and Eastern Europe (CEE), a ‘reverse tenancy configuration’ (Amblard and
Colin, 2009) has emerged of many small landowners with large tenants that consolidate land holdings in
‘large-scale corporate farms’ (Amblard and Colin, 2009, 829). Transaction costs, including ‘costs related
to the asymmetric information, co-ownership of land (as a result of the land restitution process),
the precarious situation of the registration of properties, the high level of commissions and fees in
connection to property transfers.” (Luca, 2019, 3), played an important role in this.

It must also be noted that in most of the CEE states (notable exceptions have been Poland and Yugoslavia)
farmland has been nationalised or collectivised during communist times, and in a majority of these
(an exception is Hungary, which used a voucher system (Hartvigsen, 2014)), the land has been returned
directly to the heirs of the original owners who became joint owner of often very small parcels (van Dijk,
2003a). In the meantime, there has been processes of industrialisation, meaning that these descendants
of the owners could live in urban areas and that the people working on the land were sometimes
descendants of landless farm workers and this process contributed in certain areas to an alienation
between rural communities and the land (Sabates-Wheeler, 2002).

3. Accession to the single European land market

In the Accession Treaty of new member states in CEE, that is, Czechia, Estonia, Latvia, Lithuania, Hungary,
Poland, Slovenia and Slovakia in 2003 (EC, 2008), Bulgaria and Romania in 2005 (EC, 2010) and Croatia in
2011 (EC, 2017b) there are transitional measures allowing these Member States to maintain existing
restrictions on the acquisition of agricultural and forestry land by natural and legal persons of other
European Union/European Economic Area countries for a limited period, 12 years for Poland and seven
years for the other countries, regarding the acquisition of agricultural real estate, which restrictions have
been reviewed during the period (EC, 2008; 2010; 2017b). These restrictions differ by member state, but
do not involve a ‘complete and strict ban’ (EC, 2008, 4) of foreign access to land markets, as they may, for
example, may be allowed to rent land (EC, 2010), to participate in companies that own land (EC, 2008) or
even, as in Croatia (EC, 2017b), to buy land as a self-employed farmer.

The idea is that new member states can use this transition period ‘...to tackle the imperfections of
the agricultural land market and the agricultural sector, and make it more competitive in the internal
market’ (EC, 2017b, 2). One of the reasons behind foreign interest in the acquisition of land in new
member states can be the relative low price for agricultural land. Already in the pre-accession period, land
prices in Bulgaria and Romania grew considerably but to a level of € 895 per hectare in Bulgaria and € 900
per hectare in Romania in 2004—-2005 (EC, 2010), which is low compared to many other EU states, except
for other new member states as in Estonia and Lithuania, where prices were still below € 800 per hectare
in 2005—2006 (EC, 2008). Even with protection in place, land prices went up in new member states, for
example, to € 1200 per hectare in Bulgaria and € 1400 per hectare in Romania in 2007-2008 (EC, 2010).
Although these land prices seems to be low, there are still issues of affordability, as the prices reflect
the agrarian income (EC, 2017b).

The idea was that this transitional period, should be used to improve the conditions for the land market.
Many former socialist states property market institutions, such as the land register, were in need of
maintenance or redevelopment — and there are also issues of unknown owners due to undivided estates
redistributed to the original owners after decades of socialist rule (Fil¢ak, 2012) — but also more direct
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actions relation to land consolidation and irrigation (Bogaerts et al., 2002; EC, 2008; 2017b). Part of this
legacy was an extreme fragmentation of landownership structures. As land has been split by inheritance
and land markets did not operate to promote efficiency, land rights of an individual could not be more
than the size of an A4 piece of paper or could have an odd size of 7 centimetres by 600 metres (Bogaerts
et al., 2002). Next to many owners of very small plots of land, there are relatively few landholdings, often
by companies, that are very large. In between, there is a gap at the level of mid-sized land holdings,
the backbone of family farming in many West-European contexts, but which is underrepresented in CEE
(van Dijk, 2003b; Banski, 2017). The GINI index, measuring inequality in landholdings (from 0 equal to
1 unequal; based on a method used by: Kay et al., 2015; Korthals Altes, 2021), is in NUTS 2 regions in CEE
(including the former GDR) in average 0.72, which is a lot higher than in other EU regions in which it is in
average 0.59 (EUROSTAT, 2021). There are, however, considerable differences between regions
(Figure 2).

40%
35%
30%
25%
20%

15%

Share of the NUTS 2 regions

10%

5%

0%

0.57-0.69 0.69-0.81
GINl index

<0.45

FICEE @ Other EU regions

Fig 2. Distribution of GINI index of land holdings in NUTS 2 regions between CEE and other EU regions in 2016. Source author,
based on EUROSTAT, 2021

The idea was that the fragmented ownership of small holders hampered agrarian development and that
it would be beneficial for both agrarian and rural development to overcome this fragmentation by creating
mid-sized, West-European style, family farms. Protectionist policies would not be the most effective way
to realize that aim (van Dijk, 2003b). A recent longitudinal study of landownership structure in Czechia
between 1785 and 2016 shows an enduring trend of getting smaller land parcels and more owners and
co-owners of agricultural land (Sklenicka et al., 2017). Such a development towards smaller parcels will
enforce the dual land tenure structure of many small owners and a few large landowners as small land
parcels become unviable for agrarian production and the economical most viable use is to rent them to
large landowners who can farm here as part of their larger land portfolio, that is ‘the smaller the parcels
are, the larger blocks they tend to create’ (Sklenicka et al., 2014, 590). Sklenicka et al. (2017) expect that
fragmentation will continue and that probably the shift from population growth to population decline
may slow down the growth of the number of owners. Based on these experiences, it cannot be taken for
granted that lowering land protection will result in the emergence of mid-size landholdings.
The conditions of West-European land markets maybe quite specific and different from the conditions in
CEE.

At the end of the transition period, many states adopted legislation to prolong the situation that
the agricultural land market was shielded off from the single market. In some cases, national Courts, such
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as the Constitutional Court of Bulgaria (Grozdanova and Georgiev, 2021), has ruled that these restrictions
did not follow legal requirements, and lawmakers have adjusted the rules without changing the main aim
of prolongation the shielding of agricultural land markets from European market competition.
The European Commission did not accept this continuation and started enforcement actions against
Bulgaria, Hungary, Latvia, Lithuania and Slovakia (EC, 2015a; 2015b; 2016), because they restricted
the free movement of capital and the freedom of establishment.

‘The main concern in Bulgaria and Slovakia is that buyers must be long-term residents in the country,
which discriminates against other EU nationals. Hungary has a very restrictive system, which imposes
a complete ban on the acquisition of land by legal entities and an obligation on the buyer to farm the land
himself. In addition, as in Latvia and Lithuania, buyers must qualify as farmers. While the Commission
agrees that national authorities should be able to properly regulate farm land markets to maintain such
land in agricultural use and promote local development, it found a number of these measures excessively
restrictive and discriminatory in terms of attracting investment in rural development.” (EC, 2016, 1)

These actions of the Commission contributed to concerns by the European Parliament (EP) on issues of
rural land and local development. Members of the EP were concerned that actions of the Commission
would open up CEE as a hunting ground for land grabbing. Moreover, there were signals that this land
grabbing was already taken place. So they were not so sure that measures taken were indeed ‘excessively
restrictive and discriminatory’ as the Commission indicated. The idea of the Commission is that lifting
barriers to investment in land, will open up rural areas for investment to address to other main issue of
rural development, i.e., access to capital.

Issues the EP raised, were not only based on local development, but were also related to the fair allocation
of European funding of the Common Agricultural Policy (CAP). As 3.1% of the farms control 52.2% of
farmland in Europe and as European CAP-funding is largely based on decoupled payments per hectare of
land, EU-funding largely goes to few large farms (EP, 2017): 20% of the farms get 80% of the EU funding
of over € 40 billion a year (EC, 2018). Although there is a cap on maximum CAP contributions, large
enterprises can avoid this by owning several smaller sub-entities. A study by the Joint Research Centre
has, moreover, revealed that 51%, of these CAP payments capitalize in land rents (Ciaian et al., 2018).
Case studies of specific contexts confirm the capitalisation of decoupled payments in land market prices
(Olagunju et al., 2022). This effect illustrates that the classic theory of David Ricardo (1817) that policy
measures on agricultural markets may end up in the capitalisation of land rents due to the finite area of
land, has its relevance today. So a large part of EU-funding adds to the assets of wealthy farmers. For
receiving CAP funding, it is not obliged to actual farm; the land must be kept in good agricultural and
environmental condition (Brady et al., 2017). Therefore, the EP is worried that EU funding does not
support rural development, but supports wealthy absent landowners. According to the EP

‘...small and medium-sized farms, distributed ownership or properly regulated tenancy, and access to
common land, are the best way of ensuring a responsible relationship with the land and sustainable land
management, and of fostering identification and a sense of belonging; [...] such forms of tenure encourage
people to remain in rural areas and enable them to work there, which has a positive impact on the socio-
economic infrastructure of rural areas, food security, food sovereignty and the preservation of the rural
way of life; [...] the unequal distribution of, and access to, land and natural resources increase the risk of
divisions within society, social imbalances, loss in the quality of work and life, and impoverishment; [...]
the high concentration of power in sectors within the EU’s food market could affect consumer rights
negatively and reduce farmer incomes; [...] farmers who do not own their land should be ensured leases
that are robust enough, and of sufficient duration, to safeguard a return on their investments’ (EP,
2017, V).

Therefore, land tenure, is according to the European Parliament, is essential for rural development and in
the preservation of ‘the European model of farming’ (EP, 2017, W). The concentration of farmland in
the hand of a few landowners may adversely affect rural development negatively in relation to matters
of socio-economic viability, including the provision of jobs, the rural standard of living, food supply and
a balanced territorial development. The EP sees that access to land is, especially for younger generations,
very difficult. Land prices are not based on agricultural production but on ‘the creation of speculative
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bubbles’ (EP, 2017, AL). Taken this context, the EP indicates that land management and regional
development are in essence matters of the member states, which can make a difference as. ‘..well-
considered and coordinated land market policies, implemented with the instrument of regional and local
land use planning, should help to reduce non-agricultural land use’ (EP, 2017, 10) and the EP calls on
member states to take measures to address speculation with farmland. The EP also calls on
the Commission to maintain ‘measures to combat the concentration of agricultural land and to develop
additional measures in support of micro, small and medium-sized enterprises’ (EP, 2017, 42).

4. The interpretative communication on farmland

As response to the concerns of the EP, the Commission (EC, 2017a) has published an interpretative
communication on the acquisition of farmland and EU law (GodZirov, 2020; Grozdanova and Georgiev,
2021). Such an interpretation is not formally legally binding in the sense that the European Court of Justice
(ECJ) must interpret it as a source of law, but it does bind the EC in its role as law enforcement agency in
so far as the interpretation is in conformance with EU law (ECJ, 2010, paragraph 47; 2014, paragraph 51).
So, it may have a direct impact on activities of the Commission in infringement cases.

In this interpretation, the Commission indicates that the acquisition of farmland ‘falls within the remit of
EU law’ (EC, 20174, 5) as ‘Intra-EU investors enjoy the fundamental freedoms, first and foremost the free
movement of capital and the freedom of establishment. These freedoms are integral parts of the internal
market where goods, persons, services and capital can circulate freely.” (EC, 2017a, 5). Limits of
the acquisition of farmland, are such limitations of these fundamental freedoms and it is therefore that
the EU has competence. The Commission stresses that the European market also has benefits for local
communities, especially because it allows access to finance and the market in general (EC, 2017a).
The Commission explains that limitations on these freedoms can be allowed, as

‘...EU law also recognises the specific nature of agricultural land. The Treaties allow restrictions on foreign
investments in farmland, where they are proportionate to protect legitimate public interests such as
preventing excessive land speculation, preserving agricultural communities or sustaining and developing
viable agriculture.” (EC, 20173, 5)

Therefore, preserving agricultural communities, which may be one of the aims of rural planning, is a
legitimate interest that may justify limitations on the fundamental freedoms including the free movement
of capital, for example, movement of capital to acquire a large land portfolio, or the freedom of
establishment, such as starting a big farm without involving the local community.

The Commission discusses several policy objectives that, in principle, may limit the fundamental
freedoms. These objectives include (1) increasing the area of land holdings to make them economically
exploitable and to avoid land speculation, (2) preserving agricultural communities to ‘maintain
a distribution of land ownership, which allows the development of viable farms and management of green
spaces and the countryside, encourage a reasonable use of the available land by resisting pressure on
land, prevent natural disasters, and sustain and develop viable agriculture on the basis of social and land
planning considerations’ (EC, 2017a, 11), (3) preserving traditional forms of farming that involve owner-
occupancy to ‘ensure that agricultural property be occupied and farmed predominantly by the owners,
preserve a permanent agricultural community, and encourage a reasonable use of the available land by
resisting pressure on land’ (EC, 2017a, 11), (4) ‘to maintain, for town and country planning or regional
planning purposes and in the general interest, a permanent population and an economic activity
independent of the tourist sector in certain regions’ (EC, 2017a, 11), and (5) military reasons. So, in
principle, it is possible to establish national measures to ascertain local access to land, providing certain
conditions are met.

‘Generally, national measures liable to hinder the exercise of fundamental freedoms can only be
permitted if a number of conditions are fulfilled: the measures are not discriminatory, they are justified
by an overriding public interest, they are suited to attaining the objective sought and they do not go
beyond what is necessary to achieve that objective and cannot be replaced by less restrictive alternative
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means (...). Moreover, national measures must comply with other general principles of EU law such as
legal certainty.’(EC, 2017a, 10)

The principle of proportionality of a measure involves that member states must proof that a measure
does not go beyond what is necessary to achieve the ‘legitimate objective’ ‘in a consistent and systematic
manner’ (EC, 2017a, 12), and there is no ‘possible alternative measure which could pursue the public
interest at stake in a manner that is less restrictive to the free movement of capital or the freedom of
establishment’ (EC, 2017a, 12) Based on these principles, the European Commission discusses several
policy potential measures to ascertain the access to land, but which limit the fundamental freedoms.

Prior administrative approval of the transfer of agricultural land may be justified as it provides less
intrusion and more legal certainty than alternatives, such as, the annulation of transactions afterwards.
However, prior authorisation ‘must not grant discretionary powers that can lead to arbitrary use and
decisions by the competent authorities’ (EC, 2017a, 12). Hence, open criteria as ‘under special
circumstances’ (EC, 2017a, 12) are not allowed. Furthermore, the Commission refers to a case of the ECJ
(2013; see also Korthals Altes, 2015), which did not approve a ‘sufficient connection with the commune’
(ECJ, 2013, paragraph 54), defined as ‘a professional, family, social or economic connection to
the commune as a result of a significant circumstance of long duration’ (ECJ, 2013, paragraph 57) as
a criterion that can be used for such a prior approval proceedings in the context of anti-gentrification
policies (Korthals Altes, 2015).

A pre-emption right in favour of tenant farmers, or farmers more generally, can be an instrument to
promote the acquisition of land by farmers; it is less restrictive than the alternative of a prohibition of
land sales to non-farmers, which is therefore not acceptable (EC, 2017a).

Price controls to farmland are considered to be restrictions on the movement of capital. However,
a restriction that prohibits sales for ‘excessively speculative’ (EC, 2017a, 13) prices, which must be
established by ‘objective, non-discriminatory, precise and well-tailored criteria can be suitable to curb
excessive land speculation or to save professional farmers from purchase costs, which could endanger
the profitability of their farms’ (EC, 2017a, 14). However, it must be established that these price controls
do not go beyond what is necessary and it must be considered whether there are less burdensome,
alternative, measures.

Self-farming obligations are according to judgements by the ECJ not allowed as it limit the possibility to
lease land to farmers who do not have the means to buy it. In the case land is already leased,

‘...such a condition precludes a transfer to a new owner (...) who has undertaken to continue to have
the land farmed by the same tenant. By reserving the possibility of acquiring and farming property to
farmers who have the resources to own the land concerned, that condition thus reduces the possibility of
leasing the land to farmers who do not have such resources. It has the further effect of precluding legal
persons, including those whose object is farming, from acquiring farmland. It therefore constitutes
an obstacle to planned transactions, which do not in themselves affect the agricultural use and
the continued farming of the land by farmers or legal persons such as farming associations.” (ECJ, 2003,
paragraph 51)

The Commission has comparable objections to obligations that the buyer should have a qualification in
farming as it precludes the fact that the buyer can organize that someone else is farming the land or to
obligations that the buyers has to reside on or near the land acquired (EC, 2017a). Moreover, ‘any
residence requirement amounts to an indirect discrimination on grounds of nationality’ (EC, 20173, 15),
which is a no go in EU law. This also excludes possibilities to set restrictions based on ‘having knowledge
of the language of the country concerned’ (EC, 2017a, 15). Another restriction not allowed is to prohibit
sales to legal persons. ‘When the object of a legal person is farming, the prohibition on selling to legal
persons is an obstacle to transactions which do not in themselves affect the agricultural use’ (EC, 20174,
16).

The Commission takes a more balanced position on land acquisition caps. From one point of view, limits
to the size of land holdings can run counter to interests that have been ‘..recognised as being in
the overriding public interest, namely to increase the size of land holdings so that they can be exploited
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on an economic basis, or to allow the development of viable farms. From another point of view, given
that farmland is a limited resource, some other acquisition caps seem to be suitable to prevent excessive
land ownership concentration to support family farming and the development of medium-sized
farms.’(EC, 2017a, 16) These measures should be consequently reviewed carefully. Objective and well-
defined criteria and adequate possibilities to legal redress are of importance.

The highest possible care is also needed for privileges to local acquirers as these may as well privileges
nationals of the member states. In some cases, this may be allowed, for example, to pursue objectives
‘...as increasing the size of land holdings to develop viable farms in local communities or preserving
a permanent agricultural community. At this level, the condition is that the privileges have to reflect
the socioeconomic aspects of the intended objectives. This could be the case if pre-emption rights are
granted to local farmers to address land ownership fragmentation, for instance, or if other special rights
are given to locals to accommodate concerns resulting from their geographical situation (for example, less
developed regions)’ (EC, 2017a, 17). If, for instance, conditions not only provide privileges to locals in
a challenging socioeconomic position, but also to other persons who do not need special protection,
because they have the means to buy land, the measure can be disproportionate.

Furthermore, conditions of reciprocity are not allowed. One member states may not limit its adherence
to EU law on the condition that other member states do so.

The Commission brought one of the infringement proceedings to the European Court of Justice. The ECJ
(2019) supported the European Commission in its objections against a Hungarian regulation to abolish all
usufruct rights, except those of family members, without compensation. Many of these rights have been
closed legally and registered by the authorities. Abolishing all of these rights goes beyond its purpose (ECJ,
2019). Furthermore, the argumentation of public interest was not sound, and even then, compensation
was due. The result is that the Hungarian authorities have decided to register these usufruct rights again
(Novekedés.Hu, 2022). The ECJ (2019) case shows the line of argumentation of restrictions to the freedom
of capital in action, which involves that different steps in the argument must be backed by legally
convincing arguments and that, especially in the case of pre-established rights, it is not appropriate to
crack nuts with a sledgehammer, but it is necessary to be precise and evidence-based.

5. Discussion and conclusion

Planning rural development involves having access to land. Local decision-making on land resources is
an important driver for economic growth in rural areas. The emergence of the single market may, on the
one hand, provides access to capital for rural areas, but may, on the other hand, result in an alienation of
land from rural communities as land markets are part of this single market. The concept of land grabbing
is used to describe this process of taken land from local control and it is a process that takes place within
the EU context. Moreover, the Common Agricultural Policy (CAP) provides through it procedure of
providing support to farmers that keep their land, without using it for agricultural production extra
hindrances between land and local communities by providing incentives for absentee landowners to keep
their land.

Member states and local authorities that aim to put limits on this process may face EU law as measures
will limit freedoms of capital and freedom of establishment. Their concerns are backed by concerns by
the European Parliament. The European Commission’s interpretative communication shows that
the situation calls for evidence-based measures as only measures that are helpful to achieve well-defined
aims and that goes not beyond what is necessary to achieve these aims, are allowed. Here, the call for
best practices is not a kind of harmless exercise to be used for glossy brochures and inspiring websites. It
is a lot more than that. A best practice provides evidence of a practice that can achieve the aims. Practices
that are less effective or that limit the EU freedoms of capital and establishment to a more restrictive way,
go beyond what is necessary to achieve an aim and are so not allowed, as they are not proportional to
the aim.

Although the shielding of CEE land markets has been presented as a protection of land markets from land
grabbing, this has not worked so in many cases. Relating to land acquisitions, there is an extent of
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‘xenophobia’ (Petrescu-Mag et al., 2021) in the debate. However, the idea that land grabbing is ‘foreign’,
and can be stopped by excluding foreigners from the land market is not adequate (Baker-Smith and Szocs,
2016; Petrescu and Petrescu-Mag, 2018; Luca, 2019; Korthals Altes, 2021). For example, in Romania,
accumulation of land takes place by capturing lease rights from many small holders and the largest land
grabbing organisations are domestic (Petrescu-Mag et al., 2017). Having domestic ties provides relational
capital in relation to authorities (Korthals Altes, 2021) and may also be helpful to persuade the ‘rural
population (i.e., the elderly and the vulnerable)’ (Petrescu-Mag et al., 2017, 180) to lease their land to
the mass land holder. The regulations, furthermore, do not exclude that foreign investors provide access
to capital (Korthals Altes, 2021). Here, the grants from the Common Agricultural Policy play a large role as
they constitute 40% of farm income in Romania (Alexandri and Luca, 2019) and the decoupled payments
‘amplified the “land grabbing” phenomenon, under various modalities, both by the Romanian and
the foreign land owners.” (Alexandri and Luca, 2019, 15). As land concentration is very high, only 3% of
the farms control about 60% of the CAP grants (Alexandri and Luca, 2019, 12).

In response to this concentration of funds, some Members States have introduced, ‘capping’, setting
a ceiling to these payments, making it unattractive to extend the farm above a certain size. The result has
been that farms have been split on paper, which does not change the practice (Szerletics, 2018). This
effect is also expected by Appel et al. (2019). So, the EU Common agricultural policy has been
a counterforce stimulating land assembly to the idea of protecting local land markets from local control
by providing limits to non-local investment in the land.

A more overarching debate that can be raised is what counts as a ‘rural community’ as the ‘preservation
of rural communities’ (Szilagyi, 2019, 635) is the overarching aim that is used to establish restrictive land
laws. In EU policies, the LEADER approach has been developed to foster ‘community-led’ (EP and CEU,
2021a, Article 31) ‘endogenous rural development’ (EP and CEU, 2013; 2021b). This concept of
endogenous development has been developed as an answer to critics that on the idea of modernisation
of rural areas by exogenous intervention (Long and Van der Ploeg, 1994; Konecny, 2019). It does not
exclude migration to rural areas. ‘Within the context of rural endogenous development, migrationis a pre-
requisite.” (Stockdale, 2006, 364) The migrants have a different profile than the farm workers needed for
exogenous development of large agricultural plants (Fonseca et al., 2021). This issue is also studied by
Doitchinova et al. (2018), comparing a flat area using external EU grants for mechanisation in very large
farms with a mountainous area that developed more endogenously in Bulgaria. The last area is performing
better in relation to lower unemployment, more employment in agriculture, a more diverse economy,
a younger population and a higher level of entrepreneurship. So, it may be discussed whether areas that
are not following the path towards scale enlargement, but follow endogenous development pathway,
perform better and more resilient in rural development, than areas that modernize and supported by
the EU instruments.

Locality is important for endogenous development, but ‘One could even argue that more often than not,
endogenous development is blocked not by global factors, but by locality itself’ (Long and Van der Ploeg,
1994, 6). The EU LEADER policy provides the answer to this by Local Action Groups that must be ‘inclusive’,
using ‘non-discriminatory and transparent’ procedures and criteria and must prevent the dominance of
one interest group (EP and CEU, 2021a, article 33). So there is a clear difference between rural
development as preserving what is there, closing it off from novel developments, and the idea of localised
development including influx of rural newcomers, but without a top down external drive. In principle, this
distinction made in a conceptual sense, can be used to formulate policies that restrict land markets. In
practice formulating policies can be a lot more complex as, just as in the example of capping of EU funding
mentioned above, practice may find its way around conceptual definitions.

The EU regulations on the single market do so, in principle, allow policies that limit the freedom to trade
land to ensure local development. However, restrictions may not go beyond what is necessary to protect
this and, in many contexts, local polices have not been developed. Many of the areas in the CEE that have
been temporarily shielded from the single market have, including in the time shielded from the EU market,
developed towards the most unequal land holding regions (Korthals Altes, 2021) in the EU to the expense
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of local development. Currently, the way the common agricultural policy impacts the returns on extra land
acquisitions seems to have a large negative impact on the operation of land markets as well.
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